State of South Dakota

SEVENTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2004
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455J0405
HouseE BILL No. 1082

Introduced by: The Committee on Commerce at the request of the Office of the Secretary of
State

FORANACT ENTITLED, AnAct to revise certain provisionsregarding registered agentsand
service of process for certain business entities.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That 8 47-34A-110 be amended to read as follows:
47-34A-110. Any registered agent of alimited liability company may resign as agent upon

filing awritten notice of resignation;-exectted with the secretary of state-whe. The registered

agent shall forthwith mail a copy of the resignation to the limited liability company at its

registered office,_if not discontinued, and the other copy to the limited liability company at its

principal office by certified mail, return receipt requested. The appointment of the agent shall

terminate upon the expiration of thirty days after receipt of notice by the secretary of state.
Section 2. That 8§ 47-22-46 be amended to read as follows:

47-22-46. Any registered agent of a corporation may resign as such agent upon filing an

awritten notice thereof with the secretary of state;

who. The registered agent shall forthwith mail the a copy to the corporation at its registered

office, if not disconti nued, and another copy to the corporation at itsprincipa office by certified
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o HB 1082

malil, return receipt requested. The appointment of the agent shall terminate thirty days after

receipt of notice by the secretary of state.

Section 3. That § 47-8-12.1 be amended to read as follows:

47-8-12.1. Any registered agent of a foreign corporation may resign as such agent upon

awritten noticethereof with the secretary

of state;whe. The registered agent shall forthwith mail the a copy to the corporation at its

principal office by certified mail, return receipt requested in the state or country under whose

laws it isincorporated. The appointment of such agent shall terminate thirty days after receipt

of notice by the secretary of state.

Section 4. That § 47-22-6 be amended to read as follows;

47-22-6. The articles of incorporation shall set forth:

D
(2)
3
(4)
()

(6)

(7)

The name of the corporation;

The period of duration, which may be perpetual;

The purpose or purposes for which the corporation is organized,;

If the corporation is to have no members, a statement to that effect;

If the corporationisto have one or more classes of members, any provisionwhichthe
incorporators elect to set forth in the articles of incorporation designating the class
or classes of members and stating the qualifications and rights of the members of
each class;

If the directors or any of them are not to be elected or appointed by one or more
classes of members, a statement of the manner in which such directors shall be
elected or appointed;

Any provisions, not inconsistent with law, which the incorporators elect to set forth

in the articles of incorporation for the regulation of the internal affairs of the
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corporation, including any provision for distribution of assets on dissolution or final
liquidation;

The street address, or a statement that there is no street address, of its initia
registered office, and the name of itsinitial registered agent at such address-ane-hts
witter-consent-to-the-appotntment;

Thenumber of directors constituting theinitial board of directors, and the namesand

addresses of the persons who are to serve astheinitial directors; and

(10) The name and address of each incorporator.

It is not necessary to set forth in the articles of incorporation any of the corporate powers

enumerated in chapters 47-22 to 47-28, inclusive.

Section 5. That § 47-22-44 be amended to read as follows;

47-22-44. A corporation may changeits registered office or change its registered agent, or

both, upon filing in the Office of the Secretary of State a statement setting forth:

D
(2)

3

(4)
()

(6)

The name of the corporation;

Thestreet address of its current registration registered office or astatement that there

IS No street address,

If the address of its registered office is to be changed, the street address, or a

statement that there is no street address, of its new registered office;

The name of its current registered agent;

If itsregistered agent isto be changed, the name of its successor registered agent-and
L I . ;

That the street address, or a statement that thereis no street address, of its registered

office and the address of the office of its registered agent, as changed, will be

identical; and
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That such changewasauthorized by resol ution duly adopted by itsboard of directors.

Such statement shall be executed by the chair of the board of directors, by the corporation's

president or by another of the corporation's officers and delivered to the secretary of state.

Section 6. That § 47-27-1 be amended to read as follows;

47-27-1. Any foreign corporation, in order to procure acertificate of authority to engagein

businessinthisstate, shall make application to the secretary of state, which application shall set

forth:

D

(2)
3

(4)

()
(6)

(7)

The name of the corporation and the state or country under the laws of which it is
incorporated;

The date of incorporation and the period of duration of the corporation;

The street address of the principal office of the corporation in the state or country
under whose laws it is incorporated;

The street address, or a statement that there is no street address, of the proposed
registered office of the corporation in this state, and the name of its proposed
registered agent in this state at such address—ane—hts—written—eonsent—to—the
appointment;

The purpose or purposes of the corporation in engaging in business in this state;
The names and respective addresses of the directors and officers of the corporation;
and

Such additional information as may be necessary in order to enable the secretary of
state to determine whether such corporation isentitled to a certificate of authority to

engage in business in this state.

An origina and one exact or conforming copy of the application shall be made on forms

prescribed and furnished by the secretary of state and shall be executed and acknowledged by
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the ehatrman chair of the board of directors, by the corporation's president, or by another of the
corporation’s officers.

Section 7. That 8§ 47-27-24 be amended to read as follows:

47-27-24. Any foreign corporation authorized to engagein businessin this state may change
its registered office or change its registered agent, or both, upon filing in the Office of the
Secretary of State a statement setting forth:

(1) Thename of the corporation;

(2) The street address, or a statement that there is no street address, of its current

registered office;

(3 If the address of itsregistered office is to be changed, the street address of the new

registered office;

(49)  Thename of its current registered agent;

(5) Ifitsregistered agent isto be changed, the name of the new registered agent-ane-the

_ I : ;

(6) That the address of itsregistered office and the address of the office of itsregistered

agent, as changed, will be identical; and

(7)  That such changewasauthorized by resolution duly adopted by itsboard of directors.

Thestatement shall be executed and acknowledged for the corporation by the ekatrran chair
of the board of directors, by the corporation's president, or by another of the corporation's
officers or, if the corporation is in the hands of a receiver, trustee, or other court-appointed
fiduciary, by that fiduciary.

Section 8. That 8§ 47-20-17 be amended to read as follows:

47-20-17. A corporation may change its registered office or change its registered agent, or

both, upon filing in the Office of the Secretary of State a statement setting forth:
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3

(4)
()

(6)

(7)
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The name of the corporation;

The street address, or a statement that there is no street address, of its current
registered office;

If the address of its current registered office is to be changed, the street address, or
a statement that there is no street address, of its new registered office;

The name of its current registered agent;

If its current registered agent isto be changed, the name of the new registered agent

That the address of its registered office and the address of the business office of its
registered agent, as changed, will be identical; and
That such change was authorized by resolution duly adopted by the board of

directors.

Section 9. That § 47-15-22 be repealed.
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Section 12. That chapter 47-15 be amended by adding thereto aNEW SECTION to read as

follows:

A cooperative's registered agent isthe cooperative's agent for service of process, notice, or
demand required or permitted by law to be served on the cooperative. If a cooperative has no
registered agent, or the agent cannot with reasonabl e diligence be served, the cooperative may
be served by registered or certified mail, return receipt requested, addressed to the director of
the cooperative at its principal office. Serviceis perfected under this section at the earliest of:

(1) The date the cooperative receives the mail;

(2)  The date shown on the return receipt, if signed on behalf of the cooperative; or

(3 Fvedaysafter its deposit in the United States mail, as evidenced by the postmark,

if mailed postpaid and correctly addressed.

Section 13. That § 47-34A-111 be amended to read as follows:

47-34A-111. (a) Theregistered agent appointed by alimited liability company or aforeign
limited liability company shall be an agent of the limited liability company upon whom any
process, notice, or demand required or permitted by law to be served upon the limited liability

company may be served.
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or_a foreign limited liability company has no registered agent, or the agent cannot with

reasonable diligence be served, the limited liability company or a foreign limited liability

company may be served by registered or certified mail, return receipt requested, addressed to

one or more of the managers or members at its principal office. Serviceis perfected under this

subsection at the earliest of:

(1) Thedate thelimitedliability company or aforeignlimited liability company receives

the mail;

(2) The date shown on the return receipt, if signed on behalf of the limited liability

company or aforeign limited liability company; or

(3) Fivedays after its deposit in the United States mail, as evidenced by the postmark,

if mailed postpaid and correctly addressed.

(d) Nothing contained in this section shall limit or affect the right to serve any process,

notice, or demand required or permitted by law to be served upon alimited liability company
in any other manner now or hereafter permitted by law.

Section 14. That § 47-34A-1007 be amended to read as follows:
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47-34A-1007. A foreign limited liability company may cancel its authority to transact

businessinthisstate by filing in the Office of the Secretary of State acertificate of cancellation.

state: The certificate must set forth:

(1) Thenameof thelimited liability company and the name of the state or country under

whose law it is organized:;

(2) Thatitis not transacting business in this state and that it surrenders its authority to

transact business in this state;

(3) Thatitrevokestheauthority of itsregistered agent to accept service onitsbehalf; and

(4) Theaddress of the limited liability company's principal office.

After the cancellation of the limited liability company is effective, service of processis

perfected pursuant to 8 47-34A-111(b).

Section 15. That § 47-22-49 be amended to read as follows:
47-22-49. If acorporation fails to appoint or maintain aregistered agent in this state, or if

its registered agent cannot with reasonable diligence be found at its registered office, the

registered or certified mail, return receipt requested, addressed to an officer of the corporation

at its principal office. Serviceis perfected under this section at the earliest of:

(1) Thedate the corporation receives the mail;
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(2) Thedate shown on the return receipt if signed on behalf of the corporation; or

(3) Fivedays after its deposit in the United States mail, as evidenced by the postmark,

if mailed postpaid and correctly addressed.

Thissection doesnot prescribetheonly means, or necessarily therequired means, of serving

acorporation.

Section 16. That § 47-22-50 be repealed.

Section 17. That § 47-24-6 be amended to read as follows;

47-24-6. Any domestic nonprofit corporation authorized to engage in businessin this state
shall file, within the time prescribed by 88 47-24-7 to 47-24-9, inclusive, areport setting forth:
(1) Thename of the corporation;
(2) The street address, or a statement that there is no street address, of the registered
office of the corporation in this state and the name of its registered agent at such
address;

(3 Theaddress of its principal office;

(4) A brief statement of the nature of the affairs which the corporation is conducting;

#)(5) Theamount of property which the corporation may hold and the amount of property
held; and

£5)(6) The names and respective addresses of the directors and officers of the corporation.

Thereport shall be made on forms prescribed and furnished by the secretary of state and the
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information therein contained shall be given as of the date of the execution of thereport. It shall
be executed for the corporation by the ehatriman chair of the board of directors, by its president,
or by another of itsofficers. It shall be acknowledged by the officer executing the report. If the
corporation isin the hands of areceiver, trustee, or other court-appointed fiduciary, the report
shall be executed and acknowledged on behalf of the corporation by that fiduciary.

Section 18. That § 47-27-18 be amended to read as follows:

47-27-18. Any foreign corporation authorized to engage in businessin this state, shall file,

within the time prescribed by this chapter, an annual report setting forth:

(1) The name of the corporation and the state or country under whose laws it is
incorporated;

(2) The street address, or a statement that there is no street address, of the registered
office of the corporation in this state and the name of its registered agent at such
address and the address of its principa office in the state or country under whose
laws it isincorporated;

(3 Theaddress of its principal office;

(4) A brief statement of the character of the affairs which the corporation is conducting
in this state; and
#)(5) The names and respective addresses of the directors and officers of the corporation.
The annual report shall be made on forms prescribed and furnished by the secretary of state
and theinformation therein contained shall be given as of the date of the execution of thereport.
It shall be executed and acknowledged by the ehairman chair of the board, by the corporation's
president or another of the corporation's officers or, if the corporation is in the hands of a
receiver, trustee, or other court-appointed fiduciary, it shall be executed and acknowledged on

behalf of the corporation by that fiduciary.
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Section 19. That § 47-27-28 be repealed.

Section 21. That chapter 47-27 be amended by adding thereto aNEW SECTION to read as

follows:

(a) Theregistered agent of aforeign corporation authorized to transact businessin this state
isthe corporation's agent for service of process, notice, or demand required or permitted by law
to be served on the foreign corporation.

(b) A foreign corporation may be served by registered or certified mail, return receipt

requested, addressed to an officer of the foreign corporation at its principal office shown inits
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application for a certificate of authority or in its most recent annual report of the foreign

corporation:

(D)

(2)
3

Has no registered agent or its registered agent cannot with reasonable diligence be
served,
Has withdrawn from transacting businessin this state pursuant to 8 47-27-32; or

Hashad itscertificate of authority revoked under 88 47-27-35t047-27-37, inclusive.

(c) Serviceis perfected under subsection (b) at the earliest of:

D
(2)

3

The date the foreign corporation receives the mail;

The date shown on the return receipt, if signed on behalf of the foreign corporation;
or

Five days after its deposit in the United States mail, as evidenced by the postmark,

if mailed, postpaid and correctly addressed.

(d) This section does not prescribe the only means or necessarily the required means, of

serving aforeign corporation.

Section 22. That § 47-27-32 be amended to read as follows;

47-27-32. Any foreign corporation authorized to engage in business in this state may

withdraw from this state after obtaining from the secretary of state a certificate of withdrawal.

To obtain a certificate of withdrawal, the foreign corporation shall deliver to the secretary of

state an application for withdrawal, which shall set forth:

D

(2)
3

The name of the corporation and the state or country under whose laws it is
incorporated;

That the corporation is not doing or engaging in any businessin this state;

That the corporation surrenders its authority to do or engage in any businessin this

state;
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(4) Thatthecorporationrevokestheauthority of itsregistered agent in thisstate to accept
service of process and consents that service of process in any action, suit or
proceeding based upon any cause of action arising in this state during the time the
corporation was authorized to conduct affairsin this state may thereafter be made on

such corporation by-service-thereof-on-the-secretary-of—state through the process

outlined in subsection (b) of section 21 of this Act; and

()

principal office.

An origina and one exact or conforming copy of the application for withdrawal shall be
made on forms prescribed and furnished by the secretary of state and shall be executed and
acknowledged by the ehatrman chair of the board, by the corporation's president or by another
of the corporation's officers, or, if the corporation is in the hands of areceiver, trustee, or by

other court-appointed fiduciary, by that fiduciary.



